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New York State Sales and Use Tax bulletin

There are two types of people who complain about paying sales and use tax - men and women.  I would bet that most of those who complain don’t understand exactly what purchases are subject to sales and use tax and what purchases are not.  And what is “use” tax anyway?  The rules can be confusing and the average consumer assumes that you, the vendor, know all of the rules and that you are collecting and paying the correct amount of sales and use tax.  Are you?  Following you will find, what we think, is some useful information to help you collect and pay sales and use tax in the state of New York.  

Certificate of Authority

First and foremost, if you are making sales in the state of New York that are subject to sales tax, you are required to collect the sales tax from the person or business to whom you make the sale and remit those taxes to the tax department.  Before you make any taxable sale, you must first register with the tax department and obtain a Certificate of Authority which authorizes you to collect sales tax on behalf of the state (Form DTF-17, Application to Register for a Sale Tax Certificate of Authority).  You must register at least 20 days before you begin operating your business.  If you do not register but you are required to, penalties up to $10,000 may be imposed.  You must also register and obtain a Certificate of Authority to issue or accept most sales tax exemption certificates (see discussion on exempt certificates).  However, contractors who perform only capital improvement contracts do not have to register as a sales tax vendor and may accept exempt certificates for capital improvements only (see further discussion in contractors section).  Please note that your Certificate of Authority must be prominently displayed at your place of business, and that each location of your business must have its own original certificate, not a photocopy.

Taxable Sales and services

Generally, unless specifically exempt or excluded, sales tax is imposed on the sale of tangible personal property and specifically enumerated services.  For sales tax purposes, “sale” includes a lease, rental, exchange, barter, and license to use or consume.  Tangible personal property is any physical personal property that has a material existence.  Some examples are furniture, equipment, supplies, computers, motor vehicles, fuel, animals, and cigarettes.  In Nassau and Suffolk counties, and other localities in NYS, purchases of clothing and footwear costing less than $110 per item are exempt from the NYS portion of sales tax (4%) but are still subject to the local portion of the tax, currently 4.625% in Nassau and Suffolk.  The local portion of sales tax is exempt in NYC in the counties of Queens, Manhattan, Kings, Bronx and Richmond.  Certain sales are exempt from sales tax to all purchasers without the use of an exempt certificate.  Some examples of exempt sales are unprepared food, medications, newspapers, certain medical equipment and supplies, and eyeglasses. 

Only certain services are subject to sales tax.  Taxable services include maintaining, servicing and repairing both tangible personal property and real property (land and buildings) and information services.  Some examples of taxable services are auto repair, appliance service, house repairs, and lawn maintenance.  Some examples of exempt services are dry cleaning, veterinary services (except for grooming and boarding), legal services, accounting services, and medical services.  

NEW JERSEY AND CONNECTICUT SALES TAX AGREEMENTS

Generally you are not required to collect sales tax for another state in which you do not have a business location.  However, under agreements between NYS and New Jersey and NYS and Connecticut, if you do not have a business location in these states but you make taxable sales to persons in these states you may collect the sales tax on those sales and remit them with your NYS sales tax return.  To participate in the program, you must register with NYS and the participating state.

Shipping AND delivery CHARGES

If you charge your customer for shipping or delivery on the sale of tangible personal property or tangible personal property on which a taxable service has been performed, the shipping or delivery charge is subject to sales tax.  However, if the customer arranges for shipping with a third party and pays the third party directly, the third person’s delivery charge is not taxable.

Documentation for customers

If you provide your customer with a receipt, invoice, or sales slip, you must separately state the amount of sales tax on that document.  If you do not provide your customer with a receipt, you may include the amount of sales tax in the price, however, you must display a sign informing the customer that the price includes sales tax.  You must also distinguish your taxable products from non-taxable products by either labeling them, displaying them separately, or have available for your customers a detailed list of taxable and non-taxable products for sale.

Exempt Certificates

You are not required to collect sales tax from a customer who provides you with a valid exemption certificate within 90 days of the transaction.  Certificates that you accept from customers will be considered valid if you accept them in good faith (you have no knowledge that the exemption certificate is false or fraudulently given, and reasonable ordinary due care is exercised in the acceptance of the certificate), have the certificate in your possession within 90 days of the transaction, and the certificate is properly completed.  

Certain individuals and organizations are exempt from paying sales tax on purchases.  Some examples are governmental agencies, diplomatic personnel, religious & charitable organizations, some educational institutions, etc.  In any of these cases, the purchaser must provide you with the proper exemption certificate or other documentation.  

Form ST-120 – Resale Certificate is to be used by a purchaser who is making purchases that will be resold or transferred to the purchaser’s customers.  The exemption certificate can be either a single transaction certificate or a blanket exemption certificate.  A blanket certificate may be used for a current sale and subsequent sales to that same customer for similar purchases.  The vendor must keep the resale certificates for at least three years after the date the sales tax return which relates to the sale, was due or was filed, which ever is later.  In the case of a blanket certificate, the retention period would apply to the most current transaction.  Contractors cannot use this certificate; see information in the section for contractors.

EXEMPT ORGANIZATIONS

Organizations that are exempt from paying sales tax on purchases may file form ST-119.2, Application for an Exempt Organization Certificate to claim exempt status.  If your organization meets the requirements for exempt status, you will be issued Form ST-119.1, Exempt Organization Certificate from NYS Department of Taxation and Finance, which you must provide to vendors when you make transactions.  This certificate allows you to make tax-exempt purchases and may allow you to make tax-exempt sales.  However, if your organization has a store, restaurant, etc., you must register as a sales tax vendor and collect sales tax.

USE TAX

Whether or not you are required to register as a sales tax vendor in NYS, certain purchases that you or your business makes may be subject to sales tax, known as use tax.  Basically, if you make a purchase of taxable property or services without payment of sales tax to NYS and you or your business utilize the goods or services in NYS you are required to pay a use tax.  Some examples of situations in which use tax is due to NYS are:

· You purchase inventory for resale and submit a valid resale certificate, which exempts you from paying sales tax on the purchase.  Later you use the property in your business rather than resell the property.  

· You purchase property that you use in NYS from a vendor located outside of NYS and you do not pay sales tax on the purchase.

· You send property out of NYS to have a taxable service performed on that property and do not pay sales tax on the services.

· You purchase taxable property in one county in NYS and use the property in another county in NYS with a higher rate of tax.  In this situation you would pay the difference between the tax calculated at the higher rate and the tax that you paid.

Generally use tax is calculated on the sale price.  However, under certain circumstances the tax may be calculated using the fair market value of the property.  Credits may also be available for taxes paid to other jurisdictions where you or your business made the purchase.

If you are a business registered as a sales tax vendor in NYS, you must report purchases subject to use tax on your sales tax returns.  The tax must be remitted to NYS based on the requirements of your business (i.e.: quarterly or monthly).  

If you are a business that is not registered as a sales tax vendor in NYS, you must report purchases subject to use tax by filing form ST-130, Business Purchaser’s Report of Sales and Use Tax.  The tax is due within 20 days of the date that you first use the tangible personal property or taxable service in NYS.  

Individuals who make purchases that are subject to use tax must report these purchases and pay the tax on their NYS income tax return.  The tax is due on April 15th of the following year in which the tax was incurred.  The tax should be remitted with the filing of your return or with your request for an extension of time to file your income tax return.  If you have such purchases, be sure to let us know before we prepare your tax returns.  If you do not file a NYS income tax return, you must report and pay your use tax on form ST-140, Individual Purchaser’s Annual Report of Sales and Use Tax which is due on April 15th of the following year in which the tax was incurred.  

PURCHASING AND SELLING A BUSINESS

If you purchase or acquire some or all of the business assets of an existing business you may be held personally liable for any unpaid sales tax due from the seller.  However, as a purchaser in a bulk sale transaction (the sale, transfer or assignment of business assets in whole or in part other than in the ordinary course of business) there are actions that you can take to protect yourself from this liability.  Generally, you must notify the tax department by filing form AU-196.10, Notification of Sale, Transfer or Assignment in Bulk, at least 10 days prior to paying for or taking possession of any business asset.  The tax department will advise you whether or not it is possible that the seller has unpaid sales tax.  In addition, the purchaser is also responsible for paying sales tax due on the purchase of any taxable tangible personal property purchased or acquired in a bulk sale transaction.

CONTRACTORS

A contractor does not have to register as a sales tax vendor if the contractor performs only capital improvement contracts.  However, the statute of limitations allows the NYS tax department to audit your returns for a period of three years and indefinitely for periods in which a return was not filed.  Therefore, if you register as a sales tax vendor and file sales tax returns the tax department can only audit you for three years.  If no tax returns have been filed, the tax department can technically audit you from the first day that your company existed.  To avoid this, we recommend that you register to become a sales tax vendor.

In general, unless a specific exemption applies, you must pay sales tax on your purchases of building materials.  If you purchase building materials out of NYS without paying sales tax on the purchases and use the materials in NYS, you must pay use tax on the purchase price of the materials.  

Services performed on real property are classified as one of three types; capital improvements, repairs and maintenance, or installation services.  A capital improvement is an addition or alteration to real property that adds to the value of the real property or prolongs the life of real property.  The improvement must become part of the real property or permanently attached to real property.  Repairs and maintenance are services performed to keep real property in good condition.  Installation services are services related to setting up tangible personal property for use that remain tangible personal property after installation.  An example is the installation of a washing machine, which does not become a permanent part of real property but remains tangible personal property.  For more information on classifications see Publication 862, Sales and Use Tax Classifications of Capital Improvements and Repairs to Real Property issued by NYS Department of Taxation and Finance.  Now that we understand the difference between the three types of services lets discuss the implementation of sales tax on the three categories from the prospective of the contractor.

· Capital Improvements – The contractor is responsible for paying sales and use tax on the purchases of building materials, unless the customer purchases the building materials directly in which case the customer pays the sales tax on the purchases.  No sales tax is collected from the customer for the resale of building materials from you to your customer.  Sales tax is not charged to the customer on the cost of the labor for capital improvements.  The contractor MUST obtain a valid form ST-124, Certificate of Capital Improvement from the customer.  If the contractor fails to obtain this form, NYS may change the transaction to a taxable sale and the contractor would be responsible to pay the tax.  Be sure to include a blank form ST-124 with each proposal that you give to potential customers.  This will help with the process of obtaining this form from each customer in a timely manner.

CONTRACTORS (continued)
· Repairs and Maintenance – The contractor pays sales tax on the purchases of building materials.  The contractor then collects sales tax from the customer on the resale of the building materials.  The contractor is entitled to a refund or credit of the tax that he paid on the original purchase of the building materials.  Sales tax is charged to the customer on the cost of the labor for repairs and maintenance.  

· Installation Services – Since the property remains tangible personal property and does not become a permanent part of real property, sales tax is charged to the customer on the cost of labor for installation services.

Form ST-120.1, Contractor Exempt Purchase Certificate is used by a contractor for purchases of certain building materials for resale that are exempt from sales tax as specified on the certificate.  Some examples are the purchase of tangible personal property purchased to create a building or structure or to improve real property or to maintain, service, or repair a building, structure, or real property, owned by an organization that is exempt from sales tax.  The contractor must obtain valid certification from the customer that they are exempt from sales tax.  Another example is the purchase of machinery and equipment to be used in the production of real property.

FILING YOUR SALES TAX RETURNS

After you register as a sales tax vendor you will be classified as a quarterly or annual filer, which determines when your sales tax is due and how often you file sales tax returns.  Subsequently, if the amount of your taxable sales totals $300,000 or more in any quarter you will be changed to a monthly filer.  It is your responsibility to notify the tax department and begin filing monthly returns beginning with the first month after the quarter in which your taxable sales totaled $300,000.  Monthly filers must remit sales tax monthly and file quarterly sales tax returns.

Quarterly sales tax returns are due on the 20th day of the month following the end of a sales tax quarter.  Sales tax quarters end on the last day of May, August, November and February.  The annual sales tax year begins March 1st and ends the last day of February.  Annual sales tax returns are due on March 20th for the previous year.  Monthly filers are required to file their monthly sales tax returns by the 20th day of the month for the previous month.  All sales tax returns must be filed on time or you will be subject to penalties and interest, if applicable. 

CONCLUSION

Sales tax can be complicated at times and we hope this information is of help to you.  Please note that this bulletin does not cover all topics related to sales tax and that some of the topics discussed are not in complete detail.  For more information on sales tax see Publication 750, A Guide to Sales Tax in New York State issued by NYS Department of Taxation and Finance.  The information included in this bulletin is informational only and not intended as legal advise.  If you have additional questions regarding sales tax do not hesitate to contact our office. 
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